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EDITORIAL NOTES 


THE STUDENT OF POVe riment, as cvcry yee of nece ssit yomu st be more 
or less, cannot but be impressed by the continually inereasing urgency 
for oreanized effort of a constructive lype at olution of fies e problems, 

pidly become acute, which strike home to the man and his family, 
Whether in the cottage or in the mansion, to the resident or the stranger 
within the gates; to those problems which affect all and yet which the 
Government seems loath to handle with the decision and the precision that 
their importance seems to demand. lor weeks during the past summer 
the street railway system of the greater portion of the State was at a 
tandstill. During the same period many sections in Union county and 
elsewhere were threatened with a water famine. The menace of a winter 
coal famine has loomed large. Must the body politic stand Ail and refuse 
to function merely because of a systematic, organized etfort of a certain 
class to further their own particular interests? [Is not the welfare of all 
of more importance than the welfare of a part? And is a government 
of, for and by the people incapable of so asserting itself as legally to take 
practical and efferent care ino such ordinary, every-day affairs of life as 


water, heat and street transportation? And that, too, without the neces- 
sity of saddling government ag Eg on a public not wanting, or not 
yet ready for we Are not the basic principles of the theory of eminent 
doom iin broad enough to cover a temporary use of public necessities pend- 
ing strikes or shut-outs? Manifestly they must be. A proper application 
of legal and equitable principles to meet new situations has always been 
the boast of our system of juris] rrudence. Is the frequently hesitating, 


questioning attitude of those in authority as to what, when and how to 
do, one of the contributing causes to the spread of socialistic doctrines ? 
The question of whether conservative-minded statesmen will decide these 
questions and decide them rightly, or whether some corner speaker with 
acatchy vocabulary and irresponsible urgings may be called to undertake 
the job, is well worth most serious consideration, 


The latest municipal fad to come before the Courts for consideration 
is the so-called zoning based on Acts of the Legislature in 1920, 1921 and 
1922, under which many of the municipal governing bodies of the State 
have passed ordinances dividing the municipality into factory, business, 
and residence zones, with the sub-divisions, and limiting the height of 
buildings, the area of front, back and side yards, and in other ways at- 
tempting to regulate the uses to which an owner may put lis property. In 
not a few instances the governing body has been warned that the ordi- 
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nances proposed were too drastic and should be made reasonable, as the 
effect may otherwise be to harm an honest, if misdirected, effort for the 
general benefit. But a fad feeds on itself, and those suggesting such 
a thing as that the constitutional rights of a property owner be given at 
least: passing consideration, were politely told to “go way back and. sit 
down.” But some of the property owners, being of the impression that 
they had some rights in their own property, and that they would like more 
information on the subject, or at least a different kind of information than 
that which the zoning experts were so glibly handing out, have been taking 
the matter in one shape and another to the Supreme Court. lor examples: 

Catherine D. Vernon, of the town of Westfield, Union county, pur- 

chased a three-story brick residence which had been occupied by a single 
family. She applied to the Building Inspector for a certificate permit- 
ting the residence to be occupied hy two families. ller request Was 
refused on the ground that the house was located in a district in which, 
under the town’s zoning ordinance, no building could be used for other 
purposes than as a dwelling and for not over one family or one house 
keeping unit. Chief Justice Gummere, before whom the matter came on 
an applieation tor a mandamus to compel the Building Inspector to issue 
the certificate, said, in an opinion filed on July 3d, that “the provisions 
of the ordinance upon which the action of the town Building Inspector 
is based is ultra vires, null and void.” and allowed a peremptory writ, 
following Bandy v. South Orange, 118 Atl. Rep. S38. 
\ teow weeks later Justice Watzenbach filed an opinion allowing a 
peremptory writ of mandamus to Kaliktas lgnaciunas, directing the Build- 
ing Inspector of the town of Nutley, Essex county, to issue a permit for 
the erection of a dwelling and store, although the location was ina district 
in which the town’s zoning ordinance prohibited the erection of a store. 
The sole question for consideration was whether a building pernnit could 
be withheld because the building when erected was to be uscd as a store, 
and in a full and able discussion of the matter the learned Justice held 
that the provision of the ordinance was void as violative of the rights of 
private property as guaranteed by the State and lederal Constitutions, 
and that the prohibition was not a valid exercise of the police power in 
the interest of the public health, safety and welfare. 

It is understood that an attempt will be made to get a review of the 
above decisions by the Court of [errors and Appeals; but, now that the 
ball is once started, the various zoning ordinances should prove as fruitful 
a field for mandamus as the Atlantic City ordinances formerly were for 


The New Jersey “Manager Plan” of running a municipality, as pro 
vided for in the Act of Mar. 19, 1923, has not yet had such a trial as may 
prove its efficacy or the reverse. In at least one city—Plainfield—a test 
was made of the public mind on the adoption of the plan, and it was turned 
down by a very great majority. Unfortunately the test was made at the 
most inopportune part of the year possible, in early August, when most 
citizens of high standing were away on vacation, but there is no reason 

believe that an election in any other month would have changed the 
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proportion of the ayes and the nays. “There were goo persons to sign the 


petition for a special election, which was more than the mumber required 
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to set the machinery in motion. Of these only 346 voted for the proposi- 
tion. ‘Phis proves, not only that it is easy to secure signatures for any 
new municipal scheme, even a costly special election, but that the “sober 
second thought” of such signers may vary tremendously from the first 
casual thought. At the last general election about 4,500 voted. At this 
special election only 2,571 voted, and of these 2,225 voted down the prop- 
osition, “The reason for this result is not far to seek. “The city govern- 
ment has long been well conducted and at no expense for the governing 
body. Only thie Mayor receives a aary (of $500 ), and this he usually 
devotes toa local charitable object, ‘The propo ed new voverning body 
would have cost several thousand dollars and with no certain prospect of 
an mprovement im economy or civic results. As this election cost the city 
$10.08 for every vote cast in favor of the proposition, it is unlikely that 
any new sinuler election will be called for in Plainfield for a long time to 
come, even supposing the Act remains upon the statute book : and certainly 
other similarly situated cities or boroughs will be chary of having such 
an election unless and until it is reasonably certain that a corrupt govern- 
ment will be turned into a purer one. 


President Coolidge has rarely spoken on national themes, even when 
Governor of Massachusetts, but when he has spoken his words have been 
clearly expressed and to the point. Without doubt he is a true patriot, 
ind everybody hopes he wall prove a true statesman There has re ently 
come to light a speech he made at Portland, Me., on Sept. &, 1g20, and we 
quote it for the bearing it has on his probable sentiments respecting the 
eeneral position America should take upon foreign attairs : 

“America as they knew and loved her never was and never an Ve 
isolated from the great human interests of the world. We brate the 
hell of isolation in 1776, when Congress sent commissioners to France 
and appealed to Spain, Prussia, Austria and other European powers for 
recognition. We refused to remain confined and isolated when under 
lefferson, with doubtful constitutional authority and in violation of the 
principles of his party, we acquired the Louisiana territory and doubled 
our original area. Again we challenged a narrow and provincial tate 
when we sent Lewis and Clark to explore Oregon and establish our 
claim to the mighty empire of the Northwest. We gave proof to the 
world that we were not an isolated nation when we sent our f! 
the Mediierranean to destroy the Barbary pirates and bring security to the 
commerce of that distant sea. We gave added proof that America recog: 
nized no isolation when our ships sailed forth from: Portland, Salem and 
Boston for the Spanish Main and the mysterious Isles of the Pacific; 
when we knocked at the door of the Hermit Kingdom and imyited Japan 
into the sisterhood of nations; when we freed Cuba; when Dewey’s guns 
in Manila Bay delivered the Philippines; when we marehed wath leuro- 
pein and Asiatic allies to Peking to put down the Boxer rebellion, and 
when we called the invincible youth of America to fight on the soil of 
trance for the liberty of the world.” 

It should be by this time a truism that this country cannot per- 
manently, and ought not at all, stand aloof from the really great questions 
which concern not Kurope or Asia alone, but the whole world. Not by war, 
but by whole-hearted, tar seeing diplomacy and by the tull weight of its 
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influence should this country lead in advising and helping Europe and 
Asia to really advance in such forms of civilization as are based upon 
permanent peace, and upon justice founded upon righteousness. 

Phe abolition of the twelve-hour day in the stecl industry is accredited 
In many quarters to the persistency of President Harding, who summoned 
the stecl men to the White [louse and insisted on a reduction of hours of 
labor. It was a striking comeidence that on the very day he died the final 
decision of the magnates concerned to reduce the day to eight hours was 
made. “Phe result ts really a great monument to him and of tremendous 
Import to the workers. No imdustry requires greater, perhaps none so 
hard, labor as that of making steel. The worker will save four hours a 
dav and lose only one-sixth of his wage. In other words his wage is in- 
creased 25 per cent., and opportunity given him to secure better health 
and spend more time with his family and for reading, if he is a reader, or 
for work in his garden. As an institution a twelve-hour day, as has well 
been said. is “archate and a social monstrosity, and no one will mourn its 
going.” In some branches of industry, and in nearly all at certain times, 
more than eight hours must be given to do jusitce to mimediate necessary 
results. But i general one-third of the day of twenty-four hours for 
labor, one-third for reading, recreation, ete., and one-third for sleep con- 
stitute an ideal day in this world. No rule is without exceptions, and the 
journalist, student or writer wall not be tied down to an arbitary eight 
hours for work: in fact the great thinkers, inventors and authors would 
scarcely come into existence on such a hard-and-fast rule. But for mere 
manual labor the rule is a proper one, although certain Labor Unions 
would stil further reduce this time to seven or even six hours per day. 
Vhen they do this, however, just as when they restrict the number of 
learners of trades, they do an injustice to many, including to the public 


Fog is supposed to be an unhealthy condition of the atmosphere, 
but what shall we say of this item from a recent number of the “London 


death is recorded on our front page to-day of twenty persons 


whose ages total 1.455 years, an average of 72. Six were over 80 years 
old, one being g2, one gt, and one go.” 

englishmen live to be as old as Americans and probably older, on 
the average. Is it because a cooler climate, less high thermometric tem- 


perature in their houses, more outdoor exercise and Jess haste in doing 
things are notable features of English life? Probably so. 

e Law Journar of last month we failed to directly credit the 
fine address on “Glances at Our Supreme Law,” to the author, Mr. Frank 
Bergen, of Newark, although the authorship was noticed in the subse- 
quent account of the June meeting of the New Jersey Bar Association. 

egret the oversight. The address in question was admirably con- 
ceived in thought and language, and was no doubt widely read. We now 
publi-h below a suceinctly-stated article upon the “Jury System in New 
Jersey” by ex-Judge Doremus of Bergen county. levidently he believes 
that the service of women upon all juries will enure to the advantage of 
the State. Possibly; but we disbelieve in their service in criminal cases, 


a. we have heretofore noted. 
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‘The Iditor of the Law Journar had the good fortune to visit Europe 
again during the past Summer, without repeating much of the journey of 
ig22. While absent, the news came of the death at los Angeles of our 
valued trend and correspondent, the gifted writer, the charming social 
companion, the urbane and learned lawyer, Judge lrederic Adams. It 
was sorrowful news, unexpected, yet in a sense to have been expected, 
because he had reached the fine old age of nearly 83. Of still greater im- 
port, because world-known and world-admired, was the still more un- 
anticipated tidimes of the passing of President Harding. Plis death made 
a tremendous impression abroad; it was as if some first-rank ruler of a 
first-rank foreign state of Europe had as suddenly died. Great hopes 
had been founded on what he might accomplish for the peace of the world, 
on which his heart was known to be set. In london, in Paris, in Rome 
and elsewhere, special services were held to honor his memory, and the 


press of all European countries, except: perhaps Russia, teemed with 
laudatory expressions as to lis private character and high pubhe inter- 
tions. Some eave him the heart of a Lineoln and the calmness and in- 


tegrity of a Washington. In oa moment, in England as im America, all 
partisan strife for the time being ecased, while unstinted praise was ut- 
tered for his high-born, noble soul. The whole world recognized that he 
was every inch aman, one in whom so many of the fine qualities of man- 
hood existed. OF his successor little was known and, therefore, not much 
Wats sud, 

Naturally one may not be expected ina lawyer's letter to deal with any 
munuteness upon the countries, cities or peoples visited, especially upon a 
hurried trip. Former impressions were, im most instances, revived and 
confirmed ; in other instances corrected. Vake, as a latter example, Paris. 
L have always known this imperial city on the broad but serpentine Seine 
as one of considerable beauty and a hive of happy-go-lucky industry and 
pleasure, but this year | saw in it unusual artificial charms. Nature had 
done something for it, in its fine river and surrounding hilliness, but the 
hand of artistically-inelined city-builders, from) Napoleon's day to the 
present, has been active in adding beauty upon beauty to its boulevards, 
parks, public buildings, bridges, galleries of art and all that goes to make 
avreat capitol TH is the soul of France, pulsing with vigor, though it 1s 
in many respects the vigor of godlessness. Vice there, however, 1s not so 
bizarre as in former days; it is more concealed. Perhaps the Great War 
that turned so many homes into mourning has modified its former remark- 
able gaiety, its once unblushing licentiousness; Tet us hope this is so, 
for to the eye as a municipal product it is magnificent. 

The Chatean county, with Pours as its central point; the wonderfully 
interesting Riviera; Rome, the stil Ieternal City; Naples, with its) sur- 
roundings of Vesuvius, Pompeii, Sorrento, Amalfi; Assisi, the home of 
St. Francis, “the sweetest figure of the Middle Ages,” and Perugia, where 
lived so many princes of painting; Florence, the gatherer in of the finest 
that the brushes of Raphael and his compeers have produced; Venice, 
whose ineffable charms still hold the poetic mind in thrall; Milan, whose 
cathedral is almost a dream of heaven; and then Switzerland; these make 
up memories by the mere mention of their names such as must follow the 
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thoughtful traveler for years afterward. Later came Holland, with its 
banners unfurled and streets ablaze with light for the quarter-century 
commemoration of the enthronement of good Queen Wilhelmina and of 
her torty-third birthday. 1! have witnessed only a few great festivities in 
honor of royalty abroad, and so may not be a proper judge of this last 
event in the history of the Netherlands, but it did seem as if the wonders 
of the Hluminations at the Hague, not to speak of the lesser ones in Am- 
sterdam, could not have been surpassed by any previous brilliant fetes 
elsewhere. “The newspapers of England pictured the events of two weeks 
of gaiety in otherwise unimpassioned Holland in well-chosen language, 
and | hope the press in America did not fail of sharing im these expres- 
sions of descriptiveness and good will. Usually we think of the Dutch 
as too phlegmatic to danee upon the streets and sing wild notes of joy ata 
national fete, but on this occasion they were as children at a cireus. 

The last part of my journey was on the incomparable Isle of Wight 
and then, in conclusion, in the real metropolis of the world) —-london. No 
lawyer can ever afford to miss London, but only a month there ean suffice 
to give one a proper idea of its varied resourees in antiquitics and in 
present architectural wonders. 

As heretofore | feel that my readers may be more interested, how- 
ever, in some lighter facts which came to my attention on this Summer’s 
journey than in specific descriptions. 

One was the certain fact that there was less drinking in the smoke- 
room of the American and White Star service boats than formerly, unless 
I happened upon two vessels that were exceptions to a general rule. The 
“Finland” eastbound and the “Pittsburgh” westbound did not, to ap- 
pearances, sell enough drinks to pay, by the protits, the wages of the bar 
stewards. The latter tine and almost new steamer was crowded with 
passengers, yet | am sure not one drink per hour was served. Were the 
passengers more temperate than formerly? Or did the Volstead Act 


have aucht to do with this condition? [ do not know, but the fact is as 
stated, 

In Rome, Venice and Naples the disappearance of beggars, formerly 
so much in evidence, was pronounced. The Government of [Italy must 
somehow have taken care of them, Articles to be purchased were also 


cheaper in Italy than before the War, doubtless owing to the low value of 
the lira. Trolley and cab fares were also low, but so they were in Paris. 
\s to sanitary arrangements I saw no improvement in Ttaly. Switzerland 
is electrifying all her railways. They, like those in Holland, are generally 
run on exact time as to starting and finishing, which is the usual, but not 
constant practice in lengland 

France, like Italy, showed no outward signs of strugele with poverty. 
Those not at labor of some sort were well-dressed and looked happy. Per- 
haps of the countries visited Italy appeared to be the more prosperous. 
Certainly Italy under Mussolini has become a virulent, up-to-date nation, 
spelling Italy with too big an | perhaps, but on the upgrade as a world 
power. ‘There were no visible signs of the Great War in shop or street. 
France lies bleeding only in sections overrun and shot to pieces by the 
Germans; elsewhere the harvests were great, and conditions of local com- 
merce becoming better all the time. In England, however, there is a great 
army of unemployed, and this has largely conditioned its political policy 
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toward Germany. Its mind scemed to be more than half made up—that 
s, the mind of the governing Cabinet—that only the full opening of Ger- 
many to [english trade and the final settlement of the Ruhr question could 
give stability to Inglish manufactures and employment to l¢nglish labor- 
ers. “That Ruhr question filled an editorial column in every newspaper in 
London and elsewhere nearly every day of the summer. 

ery. of Ienelish newspapers, they have still the same character- 
istics Of former years, and, as an old ne Wspaper man, they continued to 
interest me mamensely. Wath trifling exceptions, chic ‘ly of afternoon 
dailies, no news Is yet permitted on their first, second or third pages. Ad- 
vertisements occupy those pages. lor the news of the day (for example, 
such remarkable news as that of the Japan earthquake, the greatest dis- 
ester caused by Nature in the modern history of the world), one had to 
look far into the middle of the old-time daily journals to discover it, and 
then the headlines were slight in size and such as to attract small attention. 
english conservatism never shows itself more decidedly than in the news 
of the world, or of [england itself, in the London morning press, the 
“Daily Mail” excepted. 

While | was in london the chief topic of the press, aside from the 
Japanese news, was the trial of Madame lahmy, a beautiful l'rench lady, 
for the murder of her husband, Ali Kemal lahmy Bey, a Mohammedan 
scoundrel, if her evidence and that of her witnesses is to be believed. Day 
after day the old Bailey was filled to overflowing with a miscellaneous 
audience to hear the disgusting but necessary testimony of the defense. 
Sir Idward Marshall-lHall, perhaps the ablest of [english criminal law- 
yers, did his best to prove that the murder was either unintentional, or, if 
intentional, fully justified. Elis speech and the charge to the jury by Mr. 
Justice Righy Swift were unique. In the end the defendant was acquitted, 
and, it seemed to me, from the testimony as published, that there was 
moral justification for the acquittal. 

Somehow or other, unless memory is at fault, it has always happened 
in my visits to London that some great criminal trial was in progress, the 
particulars of which were filling columns of the daily newspapers. Last 
year it was the Russell case. | recall preceding ones, usually unusual in 
facts if not im sequences. 

Another interesting case, which was in the King’s Bench Division, 
London, was that of lord Alfred Douglas against the “Morning Post,” 
for libel. It seems that the [editor of the “Jewish Guardian” wrote a 
letter, published by the “Post™ which said: “It must be no longer a pay- 
ing proposition to men like Mr. Cresland and Lord Alfred Douglas, to 
invent vile insults against the Jews.” Just how much damages was claimed 
has escaped me, but the honorable Lord was given one farthing damages, 
and both parties were to pay their own costs. Some very prominent men 
were witnesses, including Mr. Winston Churchill. It seems that Lord 
Alfred had publicly said that Lord Kitchener was murdered by the Jews, 
to prevent his reaching Russia, but, on cross-examination, he gave this 
reason for his statement: “Because the whole affair was hushed up and 
nobody was allowed to give evidence; survivors of the “Hampshire” were 
got away, and any attempt to unravel the mystery has always been de- 
feated.”” In some respeets this was the most interesting case tried in Lon- 
don during the past Summer. 
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A most remarkable case, by the way, is likely to be tried soon by the 
french Supreme Court in Paris. On May 6, 1878 (45 years ago), a sen- 
tence of penal servitude was passed against a Paris druggist, one Danval, 
convicted of poisoning his wife by arsenic. Tle passed 24 years in New 
Caledoma, when pardoned by President Loubet im igo2. Tle is) still 
alive, aged 82. There were doubts about the medical expert testimony in 
IS7S, but the jury did not give him the benefit of them. Danval always 
protested his innocence. On his return to Mranee, in tgo2, he applied 
more than once for a revision of his trial. The Supreme Court refused 
each application, declaring that there were no “new facts” in the case. 
In recent years, however, medical science has established that arsenic is 
frequently present im more or less minute quantities in the human body. 
Basing himself on this fact. Danval recently renewed his application, 
through a number of well-known physicians, and the Commission which 
reports on such cases to the Supreme Court has found this time that 
there are “new facts” which justify a revision of the trial, and the Court 
is again to pass on the whole old case. 

Naturally one of the matters much talked about in urope this past 
Summer was the bankruptey of the German mark. An American, to my 
knowledge, while in Holland became a “millionaire.” 1. e., for about 20 
cents American money he purchased 1,000,000 marks. [| received, for 
nothing, two 100,000 mark bills. Since then the marks have fallen to 
about absolute zero. No statesman in Franee or Lneland has seemed to 
be able to devise a workable plan by which German paper money can be 
saved from the national waste basket. What most galled some of the 
American travelers to Berlin and elsewhere was the fact that, on ex- 
hibiting their passports, on demand, at many hotel and shopping places, 
the cost of board or articles was immediately doubled or trepled, and there 
was no concealment of the fact. Flow any business has been done re- 
cently in Germany on the mark basis passes comprehension. 

Do we know why earthquakes happen? Of course the [english news- 
papers know, and one scientific man thus stated it in one leading journal: 
“We know two certain facts revarding the interior of the earth. It ts 
very hot, and it is enclosed by a thick metallic shell, which ts probably 
composed of nickel steel. The inmost interior is probably gaseous. On 
the surface of this metallic shell is a thin crust of rock, which is radio- 
active, and not more than forty miles deep. This crust may be compared 
with the picces of a jig-saw puzzle; it rises or sinks according to the move- 
ment of the metallic shell. This inner metallic shell is constantly losing 
heat, and 1s consequently steadily cooling and shrinking, so that the outer 
crust has to shrink with it. The effect of shrinkage on the outer crust 
is that this is forced up and down.” 

But suppose this “scientifie’ explanation is not correct? Is it not a 
guess? Still it is a more important statement of supposed facts than 
was embodied in a speech made in Scotland by the Duke of Sutherland 
early in September, wherein he gave a view of the aviation question, and 
concluded by saying that he had “recently sent a consignment of chickens 
to France by air and believed some of them laid eggs on the journey.” 
The press printed this as an item well worth reporting. 

One queer anniversary was reported as oceurring in Eyam, a small 
village of Derbyshire. In 1665, during the Great Plague in London, the 
plague was carried, or supposed to be carried, in a box of clothes sent 
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from london to a village tailor in Eyam. Some 250 out of 330 villagers 
lost their lives. So the village brass band and a procession of thousands 
of persons wended its way ou August 26th to a dell about a quarter of a 
mile from the village, and hymns were sung and a tribute paid to “the 
self-sacrificing example set by the brave men of Eyam two and a half 
centuries ago.” Evidently America has nothing on [england in the way 
ot anniversaries. 

L could fill pages of curious items—at least | viewed them as such 
as gleaned from the press while in London, but let me add to the fore- 
going one extract from the “Farington Diary of i811,” as now running 
through the “Morning Post” under date of January 11, 1811, the entry 
saAyiny : 

“Dr. Hayes spoke of two children infants, which he lost by Hooping 
Cough. Tle has now two youny children, which were seized with this 
Cough sometime since. Tlayes was under great apprehension for them, 
He was advised to keep them in a room so guarded against external air as 
to be of an uniform temperature. Tle adopted this plan; papered up every 
crevice, & every part where air could be admitted except one door, & by 
keeping up a constant fire through the day & the night, made the tem- 
perature of the room abt. 60 by the thermometer. ‘The effect answered 
his hopes: one child soon recovered and the other is nearly well.” 

No hint of medicines here. Do our modern physicians cure “hoop- 
ing” cough m this manner? 

By the way the air mail is now used to get the London morning news- 
papers to Holland Cand agg ly to France) in pretty quick time. In Am- 
sterdam | was able, by 2 P.M. to secure copies of such newspapers. | 
judge they were first landed at a central point at an early hour and then 
distributed by tr: Litls to various Netherland points. 

Not “curious” of course, i the usual sense, but quite an important 
contribution to the history ot the German Iaiser, was another article in 
the “Morning Post,” giving an extract from the diary of Adjutant-General 
Count Dohna-Sehlodien, for many years a personal aide-de-camp of the 
Kaiser, and later German Military Attaché in Russia. It appears that the 
Court kept a diary in which he noted down detailed accounts of many 
conversations with Wilham Tb. In some mysterious fashion this diary, 
or a copy of it, fell ito the hands of the Czar’s secret police, and was 
found in the Russian archives after the Revolution of 1917. Several ex- 
tracts from it had been published by a Russian newspaper issued m Berlin, 
On Feb. 26, 1g06, William Il. talked a great deal about Algeciras, the 
conduct of Italy, which he resented, and the whole Morocco question. 
He expressed the hope that no nation would dare to attack Germany. But 
if such a thing happened, this was his threat : 

“To owaill let loose such a world war that it will shake the whole unt- 
verse. [| will raise the whole of Islam against england. And the Sultan 
has already promised me lis support. England may succeed in destroying 
our fleet, but she will bleed from thousands of wounds. Wing ledward 
will then learn that it is not so casy to plunge Germany into a war.” 

I do not think that anyone who reads the foregoing will be sur- 
prised at it, except as to the fact that the Natser’s aide-de-camp dared to 
place such a conversation to writing, 

The aid of local municipalities as well as of the general Government 
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in the erection of houses to mect an unusual demand for low rent homes 
in continuing in lngland. Take one not very large city alone and it 
furnishes a common example. Swansea, in Wales, has only a population 
of about 100,000, yet 4,000 persons were awaiting the hoped-for erection 
of “municipal houses, "as they are called. The Government gives a sub 
sidy of £75 (about $337) for each house erected by a municipality. The 
city council of Swansea increased this by 25 per cent. Doubtless other 
cities have done likewise. Naturally houses cies constructed are small and 
cheap, and, as the custom is in England, all practically alike. “They are of 
brick, in long rows, one and a half. or at most two stories high. These 
do not give employment but do give shelter. 
Automobiles are as plentiful in all cities abroad as in American cities. 
In Paris their speed is often terrific, but 1 saw no accidents. [evidently 
the drivers there are nearly superhuman in avoiding collisions. In Naples 
and Rome the same conditions are met; streets full ne autos driven as 
Jehu drove in Samaria, “furiously.” In London there is less speed and 
more caution. Of course London has its daily accide any and the magis- 
trates are, apparently, as irregular in their punishments as Jersey magis- 
trates are wont to be. As an example, one daily report states that “a 
defendant drove a car out of a side street into the High street, ran across 
the road on to the opposite footpath, reversed and backed across the road 
to the Bedford Palace Picture louse, scattering crowds of people right 
and ieft. Witness found that he was drunk. With the assistance of 
another constable and civilians witness removed defendant from the car 
und conveyed him to the station, where he was seen by a doctor and 
certined drunk. The doctor gave evidence, and defendant, who ad- 
mitted the offence, and said he was thoroughly ashamed of himself, was 
fined £2 ($y).” His heense was not taken from him! The same day 
a young man “drove his motor cycle to the danger of the public,” and was 
fined 5 guineas and his license suspended for six months. Both punish- 
mi a were inflicted by the same magistrate. 
e passport question was the theme of many communications in the 


eng! og and Irrench press, and well it might be. There 1s no excuse for 
the cost or the red tape connected with the issuing and use of passports, 
now that there is no World War or any war. As to the cost, the $10 
per passport charged by the United States is the occasion for the Pee 
visa fees charged by foreign countries; $10 by Iengland and lialy; $5 by 


France, etc. brenchmen go to England for a nominal sum and E ‘ngdlisle- 
men go to France tor, practically, nothing, but Americans must pay $25 


to visit england, France and Italy. It is the foolishness of our govern 
ment, brought into being by the Democratic and continued by the Ke- 
publican administration that causes the present high charges, and it dis 
gusts every traveler who crosses the Atlantic. AV. De. 


THE JURY SYSTEM OF NEW JERSEY.’ 


Trial by jury is said to be “The Bulwark of Civilization.” It is one 


of the most ancient of our rights and liberties. The origin of the jury 
y-tem was to protect against the tyranny of despotic rulers and their ap 
pointed agents. 


Address delivered by Judge Cornelius Doremus before the Bergen County New 
r.ey Women's Republican Club, July 6, 1923. 
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Methods of trial in vogue with our [english ancestors, from whom 
descended our jury system, were as follows: 

(1). Ordeal, which was of two sorts: by fire and by water. The 
former consisted of walking barefoot and blindfolded over nine red-hot 
plowshares. If you were not hurt you were innocent. ‘The water trial 
consisted of plunging the arm to the elbow in boiling water and with- 
drawing it unhurt, or by casting the culprit in a pond of cold water. If 
he floated he was guilty; if he sunk he was innocent. 

(2). Morsel of exeeration. ‘This consisted of a piece of cheese or 
bread of an ounce in weight, which the culprit must swallow. If he 
choked he was guilty; if not, he was innocent. 

(3). Trial by “battel,” which was a single combat between the ac- 
cuser and accused or by their champions. Sir Walter Scott describes 
this trial in his novel “lair Maid of Perth.” This mode of trial was also 
used in civil cases and was brought to [England by William the Con- 
queror. ‘The last trial of this kind was in the Court of Common Pleas in 
1571. 

(4). Trial by the peers of Great Britain when a peer was capitally 
indicted. 

(5). Trial by jury. The most important of all modes of trial ever 
instituted was and is the trial by jury. The word is from the Latin 
‘“Juratt;” sworn; a body of men sworn to decide from the evidence. Why 
the number twelve was chosen is, according to Sir Edward Coke, shrouded 
in mystery. It is a patriarchial as well as an apostolical number. 

The requirement that the verdict of the jury should be unanimous 
is peculiar of England and our own country. A majority could render 
a binding decision in Greece, Rome and the Veutonic and Scandinavian 
nations. In Scotland a verdict by nine, after three hours deliberation, is 
binding. 

As far back as the time of Edward | the grand assize was composed 
of twenty-three men and the vote of twelve was necessary for an indict- 
ment. Curiously enough, now, more than six hundred years later, this 
ancient relic of the Middle Ages still exists in the same form. 

In the reign of George I], two hundred years ago, the Sheriff was 
directed to return a panel of not less than forty-eight nor more than 
seventy-two jurors. ‘Their names were written on tickets, put into a box, 
and when each was called, twelve of those whose names were first drawn 
were sworn as jurors, unless challenged. In almost the same manner are 
our grand and petit juries drawn in New Jersey to-day as in those days 
two hundred years back. 

The statute in those days preseribed that the jury must be kept 
“without meat, drink, fire or candle until they have agreed upon their 
verdict.” It is the same as our present form, except that “fire and 
candle” are now eliminated. This is to hasten unanimity, and our methods 
of heating and lighting make it quite obvious why those words are elimi- 
nated. 

Curious customs have existed with respect to juries, e. g., in England, 
at the annual Court Baron, it had always been the custom to hunt the 
Manor lands in the morning of the first day of the sitting of the jury, and 
the first hare caught formed the chief attraction at the midday banquet 
of the jurors. 
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Trial by jury was originally also called trial per pats or by the coun- 
try. We may find traces of jurtes in the laws of all those nations which 
adopted the teudal system, as in Germany, France and Italy, which lad 
tribunals composed of twelve good men and true. In lneland we find | 
mention of iim King Ethelred’s reign. We tind the institution thoroughly 
established and flourishing and many records of it as far back as 819. 

Vhe author of the well known book, “The lyvolution of law,” in 
speaking of the origin of the system of jury trial in’ lngland, says: 
“Alfred was the first man who introduced the jury system in Eneland. tle 
had absolute power and was sole judge, but on many occasions he de- 
clined to exert this power and his order in such cases was: ‘Let one hun- 
dred men be called, and from these let twelve be selected by lot, and they 
shall listen to the charges and weigh the defense, and their verdict will be 
mine,’ and this was carried into effect.” 

lt is said by Blackstone that “its establishment and use in this Island 
[england] of whatsoever date it be, though for a time greatly impaired 
and shaken by the introduction of the Norman trial by battel, was always 
so highly esteemed and valued by the people that no conquest, no change 
of government, could ever prevail to abolish it.” 

In the great English Charter of the liberty of the people of lengland, 
known as Magna Charta, and given in 1215 at Runnymede, the trial by jury 
Was insisted upon as the principal bulwark of the liberties of the people. 
Chapter 20 expressly provided that no freeman shall be hurt in either 
his person or his property without a trial by a jury of his peers. 

Juries are of two kinds, Grand and Petit juries, and of equal an- 

uty. The first were and are used only in criminal matters. Blackstone, 
speaking of juries, savs: “The founders of the Enelish Law have with 
excellent forecast contrived that no man shall be called to answer to the 
King for any capital crime unless upon the preparatory accusation of 
reot his fellow subjects, the grand jury, and that the truth 
ry accusation, whether preferred in the shape of an indictment or 
should afterwards be confirmed by the unanimous suffrage 


Ive of his equals and neighbors indifferently chosen and superior to 
-o that the Liberty of the people cannot but subsist so long 
ins sacred and inviolate.” ‘This system is the pride 
| + ‘: ra 
ersey is what is known as a “Common Law” State, and we in- 


f jurisprudence from Eneland. ‘Trial by jury was es- 
New Jersey in 1682; in West New Jersey in 1674. We 
ir jury svat ni inanee of Lord ( ornbury 
ntitled, “An Ordinanee for establish 
In New Jersey it was provided “that no per 

rivht of property shall be, by any ot the ator sud Courts, de 
ent where matters of fact are either acknowledved by the 
fessed, or passeth by the defendant’s fault for 


er. unless the fact be found by verdict of twelve men 
neichborhood, as it ought to be done by law.” 
In 1722 nnother Ordinance was passed which directed “that the Court 
r holdis x Pleas do continue to be held and kept in each of our re 
ounties. to hear and, by the verdict of a jury of twelve resident 
r r-. determine any controver y.” We find, however, that up to 
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1776 the trial by jury was more of a theory than a practice. In October, 
1774, Congress declared, in a declaration of rights, that the people were 
entitled to the great and inestimable privilege of being tried by a jury 
of their own people. On July 4, 1776, Thomas Jefferson embodied in the 
Declaration of Independence, in his arraignment of the King, this clause: 
“Ile has deprived us of the benefits of a trial by jury.” 


Present Day Jury PRocEDURE. 


Having now traced the history, briefly, of the trial by jury, we will 
glance at the present day procedure and practices in connection with that 
branch of the administration of the law in our Courts of Justice. lormer- 
ly the Sheriff im the various counties had entire charge of the making up 
of lists and summoning of jurors. Juries, both grand and petit, are now 
selected by “Commissioners of Juries” in each county, consisting of the 
Sheriff and a eitizen, resident therein, who is not of the same political faith 
as the Sheriff. “These Commissioners are appointed by the Chancellor un- 
ag? the Laws of 1913, and serve one year. Their salary in this county 

5 $750 per annum. ‘They are entitled to have a Clerk. 

The Commissioners, at least 30 days before the opening of each term 
of the Cireuit Court, make two lists, alphabetically arranged, of persons 
lable to jury duty, having regard to the just distribution ol jury service 
among those persons qui alified therefor “, the various wards and munici- 
palities of the county, with their occupations and place of abode. The 
lists are designated respectively, “Grand Jury List,” and “Petit Jury List.’ 
The number of names on the grand jury list shall at no time be less than 
three hundred and on the petit jury list five hundred. One copy of each 
list must be filed in the office of the County Clerk and by him posted 
in a conspicuous place, and one delivered to the Justice of the Supreme 
Court sitting in the county, at least 25 days before the beginning of the 
Term. On a day and time to be fixed by the Supreme Court Justice, the 
County Clerk must, in open Court, present to the Justice, or, in his 
absence, to the Common Pleas Judge, the jury lists, and the jury Com- 
missioners then produce metal pieces stamped with numbers correspond- 
ing with numbers set opposite the names on the jury lists. These pieces 
of metal are then deposited in one box for grand jurors and another box 
for petit jurors. The Commissioners then proceed, in the presence of 
the Jud ge, to draw from the grand jury box thirty-five pieces of metal 
and the persons whose names appear opposite those numbers are sum- 


— 


moned for service as grand jurors. In like manner as many names are 
drawn from the petit jury box as the Judge shall designate and ‘thes 
are summoned. Three copies of the lists are made, one to be filed in 


the County Clerk’s Office, one given to the Sheriff and one to the Judge. 
rom the thirty-five grand jurors the Judge excuses those unable 


or disqualified to serve and those in excess of twenty-three, that being 
the number required for the grand jury. The Judge directs how long 


the petit jurors shall serve and, when that time (usually two weeks) 
expires, a new panel is drawn. 
Tin GRAND JURORS. 


The grand jury is summoned for each of the terms of the Court held 
in each County. “Phey are sworn and charged by the Supreme Court 
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Justice; they select their foreman or forewoman and usually sit in 
the Court House once a week for the period until the next term of the 
Court. The Prosecutor of the leas attends before them and presents 
for their consideration from day to day the crimes and misdemeanors 
which have occurred in the County. Witnesses are heard for the State 
only (not for defendants) and, if a probable cause exists as to the 
guilt of the party charged, an indictment is found and the case tried by 
a petit jury. The oath to the members gives an insight into the duties 
and responsibility of a grand juror. The Court is powerless to act 
unless an indictment is found. Until the jury has spoken, the wheels of 
justice are locked! The jurors are sworn to diligently inquire and true 
presentment make of all things presented as well as those which may 
come to ther knowledge from outside sources, and that without fear, 
favor, reward, or the hope thereof. At a recent term, the Judge, in 


charging the jury, used the expression: “And may zeal, wisdom and 
patriotism direct your coyneese! 

Any persons having served as a grand or petit juror is ineligible to 
serve either as a grand or petit juror for the space of one year thereafter. 


Petit jurors formerly received two dollars and fifty cents per diem and 
mileage of two cents per mile each way, excluding one mile from the Court 
house, but now they receive three dollars, without mileave. 

(grand jurors receive compensation in like manner, but it has been 
a custom from time immemorial for this jury to devote all moneys to the 
gIVING oft a dinner and presents to officers. 
\ny juror fatling to attend without reasonable excuse is fined by the 
Court not to exceed S20, and may be punished for contempt. 


CLASSES OF JURIES, QUALIFICATIONS, l¢Te. 


(1). Grand juries—summoned only for the investigation of crimes 
and misdemeanors 

2). Common juries are those summoncd for the trial of ordinary 
causes, both civil and criminal. 

Juries of View.: This type of jury is used in cases where the 
ction m it necessary to view land or places in question largely in- 
Olve ! Ues O1 trial. 

1). Struck juries. These are specially selected juries, where the 
110} he issues is so manifest that the Judge, upon proper ap- 
plication made, is of the opinion that a special jury shall be summoned. 
This is a rather rare proceeding. Vorty-eight persons are selected from 


a special list and this number reduced to twelve by the process of “strik- 
ing’ name- from the list by each side until twelve remain. 


=). Foreign juries. ‘These juries are taken from another county 
t] an th - one wh ‘Tre the trial . to be had. It 1S done upon the order of the 
Court, when great prejudice exists, or for any cause it 1s believed the 


defendant will not get a fair teak 

J] men and women summoned to serve as grand or petit jurors 
must be citizens of this State, and reside in the county from which they 
are taken, and must be above the age of twenty-one years and under the 
ave of sixty-five years. Members of a Fire Department in active service ; 
members of the Board of Fish and Game Commissioners; lish and Game 
Wardens and practicing physicians are exempt from jury duty 
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There is much diversity of opinion as to whether the verdict of a 
majority or two-thirds of the jury should not be sufficient instead of the 
unanimous vote of the twelve as now required by law. “The requirement 
of the unanimous verdict dates back to the reign of Alfred the Great in 
871. Justice Seabury, of the New York Supreme Court, says: “There is 
no reason for the present system except tradition. By permitting a verdict 
from three-fourths or some such majority of the jury many new trials 
would be saved and expense to litigants lessened. I have known of many 
cases being sent back for another trial because just one juror took a 
position from which his feliow jurors could not move him and when 
he was acting from some entirely fanciful motive. Mistrials are caused 
frequently by one or two jurors, when there was no reason why the jury 
should not have reached a speedy determination.” 

When the 19th Amendment to our Federal Constitution was passed, 
it brought sharply before us the question of the status of women in our 
State in connection with her rights and obligations (including jury duty ) 
under our State Constitution and laws. Attorney-General McCran gave 
an official opinion in 1920 that the effect of the Suffrage Amendment was 
to automatically expunge from the State Constitution the word “male ;” 
in effect making men and women share equally rights and responsibilities. 
Prosecutor A. C. Hart, of Bergen county, in a recent interview, extensively 
quoted, said, in substance, that he deprecated placing women on juries 
trying criminal cases. It was embarrassing to have placed before them 
the sordid details of revolting crimes and tended to detract from the high 
plane upon which they have been placed and which 1s their naturai en- 
vironment. He had been taught to consider woman as essentially home- 
loving and having higher ideals than men, and he was old-fashioned 
enough to still have those views and wanted to feel that they were still 
part of our heritage. 

Salem County was the first to put women on the grand and petit jury 
panels. On April 19, tg2t, Mrs. lsabel Chew was chosen as forewoman 
of the grand jury in that county. On May 10, tg21, Mrs. Laura White, 
wife of Judge White of the Court of [errors and Appeals, was selected 
forewoman of the grand jury in Atlantic county. 

In passing, it is interesting to note that ladies are now called as 
members of the jury in the High Court in London, and at the trial of 
criminal cases at the Assizes and Quarter Sessions. 

The first jury of women to serve in New Jersey in the trial of a 
civil case, and perhaps the first to serve in this country east of Chicago, 
was called in the District Court in Orange, before Judge Dugan, on Oct. 
13, 1920. One of the jurors remarked, after the trial: “It was one of 
the greatest experiences of my life. | shall be glad to serve again.” 

A jury trial, like ali human institutions, has its imperfections, yet 
it remains the best method ever devised for the accomplishment of the 
purpose for which it was founded, embodying, as it does, those great 
principles of justice which commend themselves to the judgment and the 
needs of a liberty-loving people by their truth and simplicity. 

Serving as a juror, and thus aiding in the administration of justice, 
is one of the very highest forms of service a woman can render to her 
country. It is true patriotism, and the intelligent consideration of a case 
by a woman having the high ideals of justice, tempered with mercy, which 
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seems to be an instinetive and inherent attribute of womankind, will bring 
our jury system to a higher degree of perfection than has ever been at- 
tained and justice will no longer be “blindfolded” but be far seeing and 
full of heht and beneticence. 


QUESTIONNAIRE ON JUDICIAL COMMENT ON EVIDENCE. 


Phe Legal Research Committee of the Commonwealth bund in Mass- 
achusetts, through its Committee on the Law of Evidence, is endeavoring 
to obtam dataon the actual operation of the rules governing juclicial com 
ment on the weeht and credibility of evidence. In furtherance of this 
object, the Committee, through its Chairman, Prof. i. M. Morvan, of the 
Yale Law School has sent out the following letter and questionnaire to 
various lawvers throughout the United States : 


Tuk LE&EtrtTer 


“One ot the grounds upon which some of our exclusionary rules of 


evidence are justitied is that the jury must de‘ermine the weteht to be 

given to all testimony without the sid of the Court; and there 's a widely 

held impression that one of the chief faults of our jury system, as gen 

eral vy employed in the Svate Courts in this country, is the inability of the 
Judge t Ist the Jury in commenting on the weight of the evidence. 

ng any study of the rules of evidence, with a view to sug 

vesti I led retorms, itis obvious that a knowledge of the actual Opera 

cerning comment by the Judee upon the weight and 

is highly de irable. if not absolutely essential. 


convincing character have been available. Since 


thorized to comment treely on the weteht of the 


em take full advantaeve of this au hority, the ex 
tried jury cases in both state and federal 
tion ¢ apable of producing most important 
ar demonstration of the comparative effectiveness 
re would be likely to have a protound effect 

ce im the United es. 
evidence upon this important question 
not the legal profession and the public, 
Conn th Fund | enabled its Committee on the Law of Tvi 
romtion ley this end the Conimiutiee has 
of the various federal courts the names of law- 
ppeared in trial work before those courts, and 
hem the enclosed questionnaire. This Com 


peration with The American law Institute. 


the hearty cooperation of the lawyers, we can do 
! . S 


vou not, then, aid a serious effort to nprove 


, 


of justice by promptly filling out answers to these 

© questionnaire to the writer of this letter’ If 

ed to your firm, will you have your trial man answer 

he questions: or better still will you give the Conmittee the result of the 

bined experiences of your members? The support which the Com- 

monwealth bund is giving to its Committee will insure the completion 
rt] k and the proper preparation and publication of the results.” 
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Tite Question NAIRE, 

1. Please give: 

Name : 
Address : 
Date of Admission to Practice: 

2. Please state the extent of your experience in the trial of cases 
before juries, gviing roughly the average number tried per year. (a) in 
the State Courts. (b) in the lederal Courts. 

3. Are the Judges of the Courts of your State forbidden by statute 
or controlling decision to comment on the weight and (or) credibility of 
evidence offered before a jury ? 

4. To what extent, if at all, do the Judges of the Courts of your 
State comment on the weight and (or) credibility of evidence offered 
before a jury? 

5. lo what extent, if at all, do the Federal Judges before whom 
you practice conmment on the weight and (or) credibility of the evidence 
offered before a jury? 

6. lave you tried causes before Judges who did comment on the 
weight and (or) credibility of evidence as well as before those who 
did not ? 

7. brom your experience and observation, does the practice of 
judicial comment on the weight and (or) credibility of evidence assist 
the jury in reaching correct conclusions? Please give reasons for your 
answer. 

8. rom your experience and observation does such practice of 
judicial comment on the weight and (or) credibility of evidence tend to 
reduce the number of new trials or applications for new trials based on 
the ground that the verdict is against the weight of the evidence? lease 
GIVE TERSONs, 

y. From your experience and observation does such practice of 
comment tend to bring quicker verdicts and (or) reduce the number of 


disagreements 2 Please give reason 

io. In your opinion to whit extent would proper comment on the 
weight and credibility of evidence tend to render practically harmless 
error in admission or exclusion of evidence, and in the misconduct of 
counsel? Please give reasons, 

tt. fi your opimion, to what extent would the control exercised by 
the Court through such proper comment make atiorneys less exacting in 
the empanclling of the jury, on the theory that the arbitrary power of the 
jury is thereby curbed? Please give reasons. 

f2. It is the practice of some Judges when trying jury cases to busy 
themselves with extraneous maiters and to pay no attention to the evt- 
dence except when required to rule upon an objection, Do the Judges 
before whom you try jury causes follow this practice, or do they give 
attention to the evidence as it 1s being offered : 

13. Referring to your answer to question 12, have you observed any 
difference between the practice of those Judges who comment upon the 
weight and (or) credibility of the evidence and the practice of those who 
do not ¢ 
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14. If your State Judges are forbidden by constitution, statute or 
controlling deeision from commenting upon the weight and (or) credi- 
bility of the evidence, would the opinion of the Bar, the Legislature and 
electorate in your State make it practicable to pass the requisite statute 
of constitutional amendment permitting the Judges to make such com- 
ment ? 

15. On the back of this page, please make any additional comment 
which you think would aid the Committee. 


THE STATE (PAMOPLAS, PROS.) v. MARINOS ET AL. 


CN. J. Supreme Court, July 28, 1923). ) 
Violators of City Ordimance—Dtsorderly Conduct in Public Place—Church Not 
Public Place. 
The case of the State, James Pamoplas, Prosecutor, against Rev 
Carles Marios, and the Police Court of the City of Passaic. On certiorari 
to review the conviction of prosecutor for disorderly conduct. Argued by 
consent before a single Justice. 
Mr. Nicholas O. Beery, for Prosecutor. 
Messrs Weinberger & Weinberger, for Respondents. 
MINTURN, J.: The irate prosecutor apparently was imbued with 
the complacent and soul-satisfying notion that the wgis of American 
liberty carried with it, as a necessary appendage, the inestimable and 
consoling right of obtruding himself into a body of worshippers, and 
there publicly excoriating the officiating pastor, in language so sulphuric 
teric, that lexicographers refuse to recognize it, and Holy Writ 
y denounces it. For this breach of decorum and violation of 
the local law he was unceremoniously brought before the Recorder of 
Passaic, charged with disorderly conduct, in that he had violated the 72nd 
section of the City ordinance-, which reads as follows: 
“That any person who shall in any place in the City of Passaic, 
lake, aid, or assist in making any improper noise, riot, disturbance or 
breach of the peace, or shall behave in a disorderly manner, or make use 

Pol profane language, shall each be lable to a penalty of five 





Por ¢ orlens¢ 

tle on ted however, that while there were other laws to which he 
mizht be amenabe, he was not guilty of disorderly conduct in a public | 
place, since a church within the meaning of the ordinance was not a public 
e; and the juri-diction of the City authorities did not extend to places | 
But the ee r Figen ts otherwise, and hence this appeal. 

anced 1 te v. Gross, g6 L.. gor and State v. Lynch, 
2 | 15. embody oe correct doctrine upon this subject, the prose- t 
( ( r contention. é 
( ned in those cases is, whether the place is one in gen- ( 

by itizens, in which all have an equal right of passage ‘and 
rep eat will, so longa ; they conduct themselves comformably to police ( 
he general public interest. In the case first cited the t 
a passenger upon a railroad train, who insisted upon keep- I 
¢ his bagvave within his view, and upon talking to the conductor as loud 1 
he deemed necessary for the purpose of emphasizing a passenger’s : 
r ) 
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In the second case cited the offender engaged in the long lost art of 
exercising his eloquence ad lib. ina public bar room. Both of these quasi 
public places were held not places of a public character, within the mean- 
ing of the Disorderly Act and the City ordinance. ‘The same rule applies 
here, since a church edifice, while in a sense public for the use of the 
congregation and those secking its kindly shelter and repose for religious 
purposes, is nevertheless under the control of trustees, vestrymen and 
directors, quite apart from: the body public and the public officials, so as 
not to cndow it with the title of a “place” within the municipal jurisdic- 
tion. 

But it is conceivable that the prosecutor in the tensity of his spiritual 
condition in these days of social transition had lost his point of view, and 
conceived the church to be a public place. It is within the possibilities that 
he conceived the church edifice as the only existing substitute for the 
traditional public house or wayside inn of another day, tu which the weary 
wayfarer or the tired legal advocate, the enervated statesman and the 
general disgruntled public were wont to resort, as a stimulating and hos- 
pitable refuge, the last resort in all causes, for the purpose of indulging 
their surplus eloquence upon all things human and mundane to which 
they were opposed. 


“Where village statesmen 

Talked with looks profound 

And news much older than their ale 
Went round.” 


Vo his weary and unsophisticated mind there may have arisen, as ina 
vision, the public house of the golden age of the British literati, where 
Junius indited Ins letters, and where Johnson, Burke, Goldsmith, Boswell 
and the rest of that brilhant galaxy sported in literary revelry, for the 
delectation of ages unborn: where under Hibernian auspices Whiteside, 
Philips, Curran and lord Avonmore spent delightful periods reviving 
“those Attic mehts and those refections of the gods:” where in our own 
national life the poetry of Longfellow, Whitier and Poe was in some 
measure cast; and where Webster, Calhoun, Clay and Hayne apostro- 
phized in spare nocturnal moments the grandeur of our national life. But 
when, like an irridescent dream, this delectable vision had vanished, and 
the prosecutor stood in the ominous atmosphere of the Recorder's Court, 
like the famed Roman lamenting the decadence of the republic, he might 
well have protested, O Tempora! O Mores! 

The reality, however, was closed to him forever, and no refuge for 
the afflicted but the church seemed open to him; and to this he resorted, 
and there indulged sacrilegiously the verbal consolations of the earlier 
day. 

But while the conviction was erroneous, the prosecutor’s conception 
of a public place was equally erroneous; for conceding the inconvenience, 
the hardships and the handicaps to which modern progressive civilization 
has subjected the distressed denizen, who sometimes, like the cave man, 
inherits the appetites and ambitions of an earlier age, it is manifest that 
the time has not yet arrived when the sacred precincts of the church can 
be conscripted, converted and made to do service for the lost Walhalla. 

l’or these reasons the judgment of conviction is vacated. 
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BEELER v. WREDE. 


(District Court of First Judicial Distriet of Morris County, July 24, 1923). 
Ouast-C ontract—Liability for Removal of Jomtly-Owned Tree Uprooted by Storm. 

Case of George L. Beeler against Frances Wrede for contribution 
to expense of removing tree on property line. 

Messrs. King & Vogt, for Plaintiff. 

Mr. David FL Barkman, for Defendant. 





OUANY Le. do: Phas is an action brought by George L.. Beeler against 
Frances Wrede on two counts; first, that on or about June rith, 1g22, | 
a tree, standing on the boundary line between the property of the plain- 
tiff and detendant at Oliphant Park, Morristown, Morris County, New 


Jersey, fell and struck the house of the plaintiff. Said tree was jointly 
owned by defendant and plaintiff, and plaintiff had expended $135.30 
in the removal of said tree, for which he asks the defendant to reimburse 
him to the extent of one-half. And, second, that by reason of the ex- 
penditure of money by the plaintiff the defendant has been unjustly 
enriched at the expense of the plaintiff, and is liable to respond to him 
extent of one-half under the obligation imposed upon him under 
iw Of quasi contract. 
case Was submitted to the Court by stipulation and on briefs. 


‘ts stipulated were as follows: 


Plaintiff and defendant are owners of adjoining properties in 
© Park, Morristown, New Jersey. 
(’n the boundary line between the two properties, prior to June 
22. was located a large oak tree. 
Said oak tree was jointly owned by the plaintiff and defendant, 
Fits location on the boundary line. 
h, 1922, a severe wind storm uprooted the tree and, 
the property of the plamtiff and = destroy- 
his house Mlaintiff was obliged to remove said | 
ounted to the sum of $135.30. | 
by ;laintiff against defendant, for the sum of 
fmf sc } te ’ 1 1+ S ales amount of said costs. | 
being in controversy, the case narrows itself down to | 
ive parties in a tree situated as this one was, on | 
: ive premises 
‘Real Property, Section 7, it is said: “The ( 
be regarded so far peculiar as to call for a : 
es as laid down by ditferent Courts 
trees which stand wholly within the 
n land belong to him, although their roots may ( 
owner's land * * * * But the adjacent \ 
hes or roats of such trees up to the line of 
ly upon the dividing line between the lands 
d into each, the same is the property in 1 
owner \nd neither of them 1s at liberty to cut \ 
he consent of the other, nor to cut,away the part which 
| if he thereby injures the common property im g 
Clapp, 65 Conn. 365, 32 Atl. 939, in com- i 
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menting on the same, says: “The expression is well enough and. suffices 
ently accurate for all purpo-es, but it is not entirely correct, as appears to 
us to be clearly shown in an article in the Albany law Journal (Vol. 10, 
p. 220), which pomts out that where a tree stands partly on lands of each 
of two adjoinime proprictors, the possession of each must always be con- 
fined to that portion of the tree which is on his side of the boundary line, 
In view of the greater dignity and permanence of real estate tenure as 
comparcd with the temporary and changing nature of growing timber.” 

Itis, therefore, evident that the tenancy in common in a growing 
tree is of a peculiar nature. 

leach landowner upon whose land the tree stands has an interest in 
the tree, equal to or identical with the portion standing upon his land and 
embracing the right to demand that the owner of the other portion shall 
soouse his part as not to unreasonably injure or destroy the whole. 

The plamtif, Beeler, in his brief, argues that the defendant, Wrede, 
heme a tenaut in common with him in the tree, and having, from necessity, 
removed the same after it had been blown down by the storm upon his 
land, would be entitled to secure from his co-tenant one-half the cost of 
its removal on the theory of contribution. On the other hand, the de- 
fendant, in her brief, argues that the tree, being blown down by a tornado, 
the damage resulted from an “Act of God,” and, there being no nevligence 
on her part which contributed to the damage, there could be no re en 3 

A tenant in common cannot claim cont ribution for expenditures ma 
by lis co-tenant, unless they enure to the benefit of the common esate. 
Owing to the peculiar nature of the tenancy in question and of the su 
ject matter, it would be impossible to try to ap ply thi- princi ple. 

\s to the “Act of God” theory inte rpos ed by the de tendat it, the Court 
finds this to be untenable, because the plaintiff neither alleges nor attempt 
to prove any me elivence on the pai of the deten di int. 


The only wiles ques tion * ft for consideration 1s whether or 1€ 
plaintiff can recover under the second court of his state of demand, which 
is based on the theory of an implied contract 

By stipulation the partics have agreed that the tree was the 
property, that it was uprooted by a storm, that it tell upon . 
property, crushing and destroying a portion of his house, and that the 
plaintilf Wits oblived to remove the same ctl the Cost ot S135 30 

There is nothing in the stipulation showing any request 
of the defendant to remove her portion oft the tree, neitl : : 
any promise to pay for such removal, nor does it show any blood rela- 
tionship between the parties. 

It is an elementary rule of law that an act done tor t! 
other, without his request, is deemed to be a voluntary c r 
which no action can be sustained. Tlowever, there is an es R 


rule, and that is where a person is under a moral and legal obliga: 

do an act, and another does it for him, under circumstances of 
necessity; then the law will presume a request to have been made and like 
Wise a promise to pay, except in cases where the parties are blood re! 
lives, when the law will always presume that the services were render 
gratuitously in the absence of an express contract 


Was the removal of the tree sutticiently urgent in this case to bring 
it within the exception to the rule just stated > Che Court thinks 1 was 
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There being no questions of fact involved, the court therefore finds 
for the plaintitf and against the defendant in the sum of sixty-seven 
dollars and sixty-five cents, ener’ with costs of suit. 


“WILHELMS v. POPE. 


(Hoboken District Court, July 31, 1923) 
Tenants in. Common—Right to Contribution for Services Rendered in Connection 
With Property. 

Case of Wilhelmine C. Williams against Louis M. Pope for pay- 
ment for services as janitor and rent collector. 

HANLEY, J.: Plaintiff and her brother, the defendant, as well as 
two sisters, are the owners as tenants in common of the premises known 
as 702 Bloomfield street, Hoboken, N. J. Plaintiff resided upon these 
premises as a tenant from August, 1919, to June, 1922. During this time 
she rendered janitor service, collected the rents and made some small ex- 
penditures about the premises. At the commencement of plaintiff’s 
occupancy of the premises an arrangement was made between her and her 
brother, Louis M. Pope, the defendant, by which she was to receive three 
dollars a week for janitor service and rent collection. It was further 
agreed that this arrangement would not continue unless the other two 
sisters, who were part owners of the premises, would consent to it and 
make a pro rata contribution. Defendant, Louis M. Pope, interviewed the 
sisters and learned that they did not assent to the plan. No further pay- 
ments were made, and, after more than two years elapsed, plaintiff began 
this suit. 

In the absence of a contract, either express or implied, in the situa- 

1 here the parties, being tenants im common and enjoying the prop- 
erty in common, no recovery could be had in a court of law for services 
rendered or improvements made on the premises. See Danforth v. Moore, 
§5 N. J. Eq. 227. 

The burden is upon the plaintiff to establish by a preponderance of 
the evidence the existence of such a contract. In my opinion this burden 


has not been sustained. The fact that 6 on iff made no demand for 
money after the first payment nine sage s had been made; the fact that 
the amount agreed upon was fixed in terms of monthly payments; the 
fact that plaintitf knew the ae was net to continue unless her 


brother secured the acquiescence of the remaining sisters, all go te show 
was a tacit understanding on the part of the plaintiff that no such 
arrangement should be made. The notion that the burden of paying the 
entire janitor service should be thrust upon one of the tenants for the 
benefit of the others is inherently unreasonable and unfair, and I am not 
ified from the facts that the existence of any such arrangement has 
been established. : 


Let judgment be entered for the de fendant. 


if 
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ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


In re West Jersey & Seeshons Railway Co.—Application to discon- 
tinue services of agent at Heislerville, Cumberland County, on the ground 
that the business was not sufficient to warrant continuance of the agency 
and the necessity of reducing operating expenses wherever practicabie. 
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The Board said that “the necessity for the presence of an agent or clerk 
for a portion of the day is manifest” and decided that, “If the company 
will arrange to have a representative at the station for the transaction of 
the necessary business from 5.55 A. M. astern Standard ‘Time until 11.30 
A. M. [astern Standard ‘Time, and that the station be lighted, heated, 
maintamed in proper condition and kept open during the period covering 
the train schedule, the Board will approve such an arrangement in lieu of 
the agency as now effective.” Decided July 19, 1923. Mr. Walter H. 
Bacon for the Company. Mr. J. Roy Oliver for the Protestants. 


Spencer v. N. J. Power & Light Co. and Township of Roxbury v. 
N. J. Power & Light Co.—-As both these matters involved extensions of 
lines, they were treated together. The Township complained that the 
Company hed refused a request for additional lights made in accordance 
with the contract between them. Two questions were presented; one 
with regard to the failure of one or the other of the parties to line up 
to the terms of the contract, and the other as to certain extensions desired 
for both street and house lighting. The Board held that the first ques- 
tion Was a matter which could not be determined by the Board, but would 
have to be taken before the Courts. With regard to the second ques- 
tion, the Board held that the Company should make the requested ex- 
tensions to the Lower Berkshire Valley if the Township would contract 
for 34-60 candle-power lights, and if the 21 applicants for private service 
would guarantee an annual revenue of $540 from house lighting, based 
on the actual cost of construction as noted; and as to the Succasunna ex- 
tensions the Board was of the opinion that if the Township desired the 
extensions to be made, it, in good faith, should order the Company to 
install street Jamps on or in connection with those extensions to bring 
the number up to that required in the agreement. It was understood that 
the Company on being furnished with the necessary guarantee would im- 
mediately proceed to construct the extensions; but, if the guarantee were 
made and the Company refused to proceed with the extensions, the Board 
would then issue the necessary order requiring the extensions to be made. 
Decided, July 9, 1923. Mr. Charles A. Rathbun for complainants. Mr. 
Hedley V. Cooke for respondent. 


In re Jersey Central Traction Co.—Application for abandonment of 
lines. Evidence showed value of investment to be $1,882,582; bonds 
$800,000, preferred stock $600,000, common stock $500,000; 1922 
operating expenses $321,531; 1922 revenue $293,539; first four months 
of 1923 operating expenses exceeded revenue by $29,728; track and 
bridges will require large expenses to rehabilitate to insure reasonably sate 
operation; Company has not sufficient financial means to carry out this 
work ; number of passengers carried in various zones had been reduced ; 
the most profitable zone was from Perth Amboy to South Amboy and 
much of this traffic had been taken over by the jitneys; the privately- 
owned automobile had also considerably reduced the number of passen- 
gers carried in the summer time. The Board held that it would not be 
warranted in requiring the Company to continue operations and that it 
would approve a cessation of operation on the following conditions: 
“1. Phat tracks and poles shall not be removed from public highways, 
the improvement of which has been projecied by the State or local 
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authorities in charge of such improvements except at times designated 
by such authorities. 2. That when tracks or poles are removed from 
public highways other than those hereinbefore referred to, the surfaces 
of said highways shall be restored so as to be in as good condition for 


travel as they were prior to such removal. 3. That the Company will 
dispose of all its property in accordance with its wr judgment, the 
proceeds to be used in accordance with (4) below. That the Com- 


pany will liquidate its indebtedness with due respect to the rights of the 
various classes of securities and with due regard to the rights of the hold- 
ers of the various classes of securities and with due regard to the rights of 
other creditors. 5. That, having met the conditions in (1), (2), (3) and 
(4) above, the Company will surrender its various franchises to the muni- 
cipalities and give up its corporate existence by appropriate proceedings 
for dissolution and surrender of its charter. Ten days’ notice must be 
given by the Company to each municipality through which 1 operates 
before operations actually cease.” Decided July 12, 1923. Mr. HL. B. 
Gill for the Company. Mr. H. W. Roberts for Boroughs of Keyport, 
Highlands, Keansburg, Board of Education of Township of Middletown. 
Mr. \W. I. Foster for Atlantic Highlands. Mr. Charles A. Reed for 
Citizens Committee of Atlantic Highlands. Mr. Leffers for Borough of 
Matawan. Mr. Joseph Salz for Business Men’s Association of Red 
Bank. Mr. James J. Quigley for Red Bank Lions Club. Mr. Charles 
IK. Strauss for Rotary Club of Red Bank. Mr. B. P. Earles for Citizens 
and Business Men of Red Bank. Mr. Rothwell for Borough Council of 
Keyport. Mr. Robert A. Bowman for Middletown Township. 


In re Hackensack [Vater Co.—Vetition for approval of issue of notes 
to amount of S200,000 to defray cost of building intercepting dam 
and pipe line to gather sewage, or effluent thereof, of certain municipalities 
= ove Company's intake, and carry same to point in tidewater of tlacken- 


1 [2 


sack River below intake, purpose being to protect ¢ —— s waterbed, 


Company to pay, in first instance; each municipality to repay Company 
when it connects with or utilizes dam and pipe line sum equal to saving to 
municipality; amount of notes to be credited by Company against capital 
investment for construction of dam and pipe line. Notice of hearing 
Was sent to 49 mun ipalities, some located above and others below intake. 


Prior to this application Borough of Westwood had applied to State Board 
of Health for permission to build filtration plant and discharge cfiluent 
into Pascock Creek within the Borough above Company's intake, which 
application is still pending. “To meet objections of other municipalities 
to \Westwood’s plan the proposed dam and pipe line was substituted and 
enlarged to meet same situation in other municipalities as occasion might 


arise, Pri incipal questions involved were: (1), whether building of in- 
tercep ing dam and pipe line was within corpor: ate powers of Company 
and (2), whether moneys to be expended for such purpose could be added 


to its pect ital account and included in its rate base. 

The Board held that the building of the intercepting dam and pipe 
line for the protection of the water supply « f the company was within 
the express and implied powers of its pty per that the cost of build- 
ing was for the benefit of all the Company’s customers and, therefore, 
should be added to the capital account and included in its rate base, and 
said that, upon approval of the plan by the State Board of Health, the 
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Board would approve the proposed issue. Decided July 26, 1923. Mr. 
William M. Wherry for the company. Mr. F. Hamilton Reeve for [ngle- 
wood. Mr. I. T. Birekell for Borough of Westwood. Mr. A. C. Bogart 
for Borough of Riverside. Mr. O. K. Reed for Ridgefield Park. Mr. E. 
W. Wakelee for Demarest. 


In re Stockton Water Co.—Application for increase in rates. The 
Board held: “1. That the petitioner is entitled to an increase in rates. 
2. That it will permit the schedule of rates proposed by the Company 
to become effective on the dates recited in the proposed schedule of rates 
in Appendix ‘A’ 3. That these rates shall remain in effect until at least 
October Ist, 1924. 4. That this proceeding will be continued until that 
time and further hearing may be resumed in this matter after October rst, 
1924, upon the initiative of the representatives of the community, the 
Company, or the Board.” Decided July 26, 1923. Mr. E.G. C. Bleakly 
for the Company. Mr. HH. 1.. Miller and Mr. IY. kf. Neupze for the City of 
Camden. 


In Re Emergency [leet Railway Co.—Application to issue $250,000 
of stock (nune pro tunc). Following its organization and without ap- 
proval of the Board, and apparently in ignorance of the requirements 
of the Public Utility Act, the Company issued $250,000 of capital stock. 
Actual cost of construction, including right of way, was $235,000 in 
addition to which there were incidental legal and other preliminary ex- 
penses, which have been properly represented by the issue of stock, ap- 
proval of which was sought. The Board approved the issuance of 
$250,000 of stock. Deeded August 2, 1923. Mr. EK. Ambler Armstrong 
for petitioner. 


In re Emergency Fleet Railway Co.—Petition for approval of the 
transfer of the stock of Emergency Fleet Company to Public Service 
Railway Company. The Board said: “On August 20th, 1918, the 
Board’s approval was given to two agreements, both dated July rith, 
1918, which provide for the leasing of the property and franchises of the 
Emergency Fleet Railway Company to the Public Service Railway Com- 
pany, and for the subsequent purchase by the latter of all the railway 
property, built and acquired, through money advanced by the United 
States Shipping Board, or of the capital stock of the [Emergency Fleet 
Railway Company of New Jersey, or of both. The application now before 
the Board is for the approval of the proposed means of carrying out the 
last named provision of the above agreements.” ‘The Board approved 
the transfer of stock. Decided August 2, 1923. Mr. I. Ambler Arm- 
strong for petitioner. 


In re N. J. Telephone Co—Applieation for rehearing of proposed 
abandonment of Glen Gardner-Wood Glen line. The Board made an 
order on April 16, 1923, requiring the Company to reconstruct its line 
from Glen Gardner to Wood Glen. Company claimed that there were 
not now as many customers as when line was built; that the number of 
possible additional customers was too small to warrant the expenditure ; 
that the fixed and operating expenses would be $433 per year and an- 
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ticipated revenue $342 per year, entailing a loss of Sgi in the interest of 
the system as a whole. Testimony showed service subject to many in- 
terruptions and of such poor character much of the time as to deter 
prospective subscribers from agreeing to pay rates for extended period. 
Board affirmed original decision, that line be reconstructed and service 
rendered upon condition that at least sixteen persons enter into contract 
with the Company for three years, with proviso that contracts may be 
terminated by Board at end of any yearly period upon notice and hearing, 
if service not of character to warrant continuance on part of the sub- 
seribers. Decided August 14, 1923. Mr. George H. large for Com- 
pany. Mr. Ek. DeWitt for Complainants 


L. A. Page v. Pennsylvania Railroad Co —Complaint claimed that 
Company was negligent in providing adequate freight train service from 
points in Burlington county to Jersey City for perishable farm products 
destined for New York market. There is a special freight train service 
each senson under control of the Co-( Myo rative Growers A ocation, which 


has the say as to who is allowed to ship by this — a bonus charge 
to the Company and Association. Membershiy a dation 1s limited 
to producers. Complainant is not a produ er, “he is privileged to ship 
by the special train on sharing expense. Complainant supplies motor 
truck service to Burlington county growers. If rail service were limited 
to regular trains, it was testified that truck shipments would largely 
increase. The Board said: “It is diffieuli, therefore, to resist the im- 


pression that the complainant’s grievance is against the Girowers’ Associa- 
tion and only incidentally against the Railroad Company.” ‘The Board 
held, on July 12, 1915, ina proceeding brought by the farmers’ Trans- 
portation Association represented by the present ARI CIN that com- 
modities may be ship ped by regular or special trains and that extra com- 
pensation for special train was not unreasonable. Nothing appearing to 
show that the former decision was in error, the Board held that the com- 
plaint had not been sustained and dismissed it. Decided August 21, 1923. 
Mri . A. Page in person. Mr. Charles [. Gummere for the Company. 


In re Millville Electrie Light Co.—An application was filed by the 
Millville Electric Light Co., on August 20, 1920, for an increase in rates 
averaging 55 per cent. On October 25, 1920, the Company filed an amend- 
ed application providing for a material increase over that first proposed. 
It was estimated that under the latest proposed schedule, the gross 
revenue would be increased 10g per cent. over that received during the 
previous year. Hearings were begun on October 26, 1920. Before the 
matter was concluded the Supreme Court decided that the ouster of the 
Commission (as then constituted) by an order of the Governor was 
legal. A new Board was appointed in the spring of 1921. The Company 
in the interim put into effect a schedule of increased rates. The present 
proceedings were instituted by this Board to determine the reasonableness 
of the rates thus made effective. The Board held: “1. That the schedule 
of rates imposed and charged by the Millville Electtic Light Company 
is unjust and unreasonable. 2. That the following schedule of rates to be 
charged for municipal street lights, which rates represent an advance of 
substantially twelve per cent. as proposed by the Company, is hereby ap- 
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proved. (Giving schedule). 3. That a just and reasonable schedule of 
rates to be charged for commercial lighting and power is as_ follows: 
(Giving schedule). At the time the present rates were made effective, 
the Company stated in a public advertisement that it would make such 
refund as the decision of the Board might require. The Board will 
permit the Company to file the schedule of rates hereinbefore set forth 
to become effective as of January ist, 1923.” Deeided August 22, 1923. 
Mr. Lewis Starr for the Company. Mr. Louis H. Miller for the City of 
Millville. 


SOME INTERESTING OUT-OF-STATE DECISIONS. - 
Women’s Mintmum Wace LAw UNCONSTITUTIONAL. 


In 1918, Congress passed an Act authorizing the Commissioners 
of the District of Columbia to appoint a wage board of three members, 
which should have power, after an investigation, to fix minimum 
wages to be paid women employés in any occupation in the District of 
Columbia where the board was of the opinion that women working 
were receiving inadequate compensation. A penalty of fine or im- 
prisonment, or both, was provided for refusing to comply with the 
board’s order. In actions brought to restrain the enforcement of 
orders requiring certain employers to pay women employ¢s minimum 
wages fixed by the board, the Act was held unconstitutional in the 
case of Children’s Hospital v. Adkins, decided by the Court of Ap- 
peals of the District of Columbia, and reported in 284 Federal Re- 
porter, at page 613. Associate Justice Van Orsdel, who wrote the 
opinion of the Court, said: 

“Legislation tending to fix the prices at which private property 
shall be sold, whether it be a commodity or labor, places a limitation 
upon the distribution of wealth, and is aimed at the correction of the 
inequalities of fortune which are inevitable under our form of govern- 
ment, due to personal liberty and the private ownership of property. 
These principles are embodied in the Constitution itself, and to in- 
terfere with their freedom of operation is to deprive the citizen of his 
constitutional rights. In other words, regardless of public sentiment 
or popular demand, such a radical change, if deemed necessary, should 
not be accomplished by legislative enactment or judicial interpreta- 
tion, but by way of amendment in the orderly way provided. . . . 
The police power cannot be employed to level inequalities of fortune. 
Private property cannot, by mere legislative or judicial fiat, be taken 
from one person and delivered to another, which is the logical result 
of price fixing. . . . Coming now to the consideration of the 
vindication of the Act as a proper exercise of the police power, we are 
of the opinion that it cannot be upheld. High wages do not necessarily 
tend to good morals or the promotion of the general welfare. The 
standard of virtue and morality is no higher among the prosperous 
than among the poor. Their worth cannot be measured in dollars 
and cents, or promoted by a legal subsidy. Never have wages been so 
high as since the outbreak of the late War, and never in the history 
of the Republic has crime been so universal; and this condition, it 
must be conceded, has made a like unfavorable impression upon the 
morals of the people.” 
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ASSAULT BY STRYKER ON EMPLOYE. 


An employé remained at work during a strike, and to protect him 
the general manager of the plant at which he was employed accom- 
panied him to and from work. One day when the general manager did 
not appear to accompany the employé to work he was assaulted by a 
striker. ‘he injury received was held to have been in the scope of his 
employment within the Compensation Law. In the case of Lampert 
v. Siemons and others, decided by the New York Supreme Court, 
Appellate Division, Third Department, reported in 197 New York 
Supplement, 25, Justice Hinman said: 

“We have held that assault of an employé away from the plant 
for the purpose of robbery of the employé who was carrying his em- 
ployer’s money arises out of and in the course of the employment. 
‘The incentive to rob is to get the money of the employer in the em- 
ploye’s possession. While he carries that money of his employer, he is 
constructively in the course of his employment, charge : with its safe- 
keeping, and, if he is assaulted and robbed because of having it, the 
injury arises out of the employment. ‘The whole thing is an incident 
of the employment, without which the assault would not have hap- 
pened. . . . How is it different with a faithful employe who re- 
mains on duty during a strike? The incentive to assault him on the 
street, as he necessarily and lawfully proceeds back and forth between 
his home and the plant, is to punish him for helping, and to cripple the 
employer by crippling him. tle carries the brand of his employer 
rather than his money. The assault and attendant injury is an inci- 
dent of the employment, without which it would not h: ive happened. 
The employment brought him into the zone of special danger, and 
must be held responsib le for his injury. 

“We think the spirit of the law is broad. enough to require the 
holding that the precincts of the employment, in a case of a strike, 
must be deemed to include the zone of special danger necessarily or 
properly traveled by the employé in order to carry on the active rela- 
tionship of employer and employé, which is objectionabie to the 
strikers, and which occasions the zone of special danger; and that an 
employé who is assaulted by the strikers, or their adherents, while 
proceeding from his home to the plant, with or without a guard, if 
not violating any rule of the employment in so doing, receives an acci- 
dental injury arising out of and in the course of the employment.” 
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OPENINGS FOR LAWYERS. administration of the Interstate 
——— Commerce Act, requiring principal- 

Notices have recently been given ly the hearing of formal cases 1n- 
of examinations to be held to fill volving rates and practices of com- 
vacancies in the Interstate Com- mon carriers subject to the act and 
merce Commission at entrance sala- preparing reports thereon. Assign- 
ries from $2,640 to $5,000 per year. ment may also be made to related 
Appointees will be employed in the — work as required. Competitors will 
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be rated on practical questions in 
law embracing (a) the Constitution 
of the United States, (b) the In- 
terstate Commerce Act, (c) Law of 
Common Carriers, (d) lévidence, 
and (e) Pleading and Practice; 
practical test in writing a report 
upon a statement of facts submit- 
ted; and education, training, and 
experience. Full information and 
application blanks may be obtained 
from the United States Civil Ser- 
vice Commission, Washington, D. 
C. 


LETTER FROM JUSTICE 
MINTURN. 


The following letter was written 
by Mr. Justice Minturn and read at 
the “Constitution Meeting” of the 
Passaic Bar Association on Sept. 
17th: 

“September roth, 1923. 
“My pear Mr. WEINBERGER: 

“Yours of the 20th ult., inviting 
me to the celebration of Constitu- 
tion day by the Bar Association, on 
the 17th inst., was received. | open 
the Sussex Circuit on the next 
morning, and | have arranged to 
leave for Newton on Constitution 
day. ‘This situation | fear cannot 
well be changed, and of course will 
necessitate my absence from. the 
celebration by the Bar Association. 
I regret this fact very much, as I 
think loyalty to the Constitution at 
all times, in war as well as in peace, 
indicates the true American, with- 
out regard to per centages, a limita- 
tion of loyalty by the way which 
bespeaks the atmosphere of the 
bucket shop rather than the pure 
realm of patriotism, 

“It is but too true and sad to re- 
late, that men who now make haste 
to worship the Constitution as the 
ark of our covenant, were during 
the recent war and prior thereto, 
and even after it, foaming at the 


mouth in their perfervid excitement 
to suppress the very fundamentals 
of Constitution life—free speech 
and free assembly. And these men 
were not unenlightened politicians, 
but so-called statesmen, and some 
of them standing as leaders of the 
American Bar. | wonder how many 
of those constitutionalists are rais- 
ing their voices in protest to-day 
against the detention in Federal 
prisons of men whose only offense 
was the constitutional exercise of 
free speech and free assembly, 
without any incitement to force or 
insurrection ? 

The fact is, and the legal frater- 
nity should face the appalling and 
tragic commentary upon our boast- 
ed American citizenship, that be- 
fore the war, during the war and 
for some time thereafter, many of 
our lawyers, together with officials, 
did everything in their power to 
suspend the Constitution, and to 
make of its vital provisions a dead 
letter; and a war that was waged 
ostensibly to make democracy safe 
for the world eventuated here in its 
cradle in depriving us of the very 
substance of democracy. 

li was my privilege during that 
melancholy epoch in our history to 
occupy a place upon the American 
Bench, where, if only like a voice 
crying in the wilderness, | register- 
ed my protest against such abuses. 
In view of this regretable revulsion 
in our history, and in view of the 
fact that a large portion of our Con- 
stitution is made up of amendments 
to the original document, | would 
ask what remedy do you propose as 
a guarantee in the future against 
similar abuses? Already military 
men are going about the country, as 
they did before the war, proposing 
and advising preparedness. They 
seem to be able like Atneas of old, 
to scent trouble from afar, and ap- 
parently they know how the cards 
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are stacked by the international dip- 
lomatic wizards who, under our 
present organization, seem able to 
thrust war upon us nolens volens. 

“Our Bar Associations should be 
not only preservative but also con- 
structive in character. ‘Hold fast 
to that which is eood,’ has Biblical 
authority as well as good sense to 
support it. But, as defects are 
noted during the progressive ten- 
dencies of the age, we should not 
be ‘timid’ in correcting them to 
make the imstrument with 
the necessities of our people. In 
fact the Constitution recognizes 
and provides for such necessitous 
changes. I would suggest, there- 
fore, two changes, the second of 
which if adopted may render the 
other unnecessary, viz. : 

“(1). In peace or war the pro- 
visions of this Constitution shall 
not be suspended, but shall always 
be enforced, except upon the pro 
lamation of the President, as a 
military measure in defense of the 


accord 


nation and States. 

“(2). War shall be declared by 
the Congress or President only in 
cases of actual invasion, excepting 
after an affirmative response by the 
upon a referendum, submit- 
ted to them, under legislation to be 
enacted by the Congress, for the 
purpose. 

“The first proposed amendment 
will guarantee the continued exis 
tence of the Constitution in war as 
well as in peace, and, while such 1s 


per ple, 


now the law under reneated adjudi- 
cations, its mandate will be imper- 
ious when made a_ constitutional 


provision, 

“The second provision will ren- 
der our entrance into a League of 
Nations unnecessary even if it were 
advisable, under any circumstances ; 
and if adopted by other prominent 
nations, particularly with the pres- 
ence of the women vote, would end 


war, and doubtless make democracy 
safe for the world. 
“T remain with best wishes to 
the members and yourself, 
“Very truly yours, 
James Minturn.” 
“Harry Weinberger, Esq., 
“President Passaic Bar Assn.” 


OBITUARIES. 


FORMER JupGE FRepertc ADAMS. 

lormer Judge Irederic Adams 
died July 24 in Hollywood, Cal. 
Death came after nearly cighty- 
three years of active living and ser- 
vice. 

lor sixteen years Judge Adams 
sat on the Circuit Court Bench in 
I’ssex County, resigning four years 
avo. Before becoming a Circuit 
Court Judge he was on the Bench 
of the Court of Errors and Appeals 
for a time. 

few men have left upon the 
memories of them who knew him 
happier and = fonder impressions 
than did Judge Adams during his 
long career at the Bar and on the 
Bench. His character was that rare 
combination of judicial fairness, 
sense of humor and humanness not 
often found. Tis decisions on the 
Bench seldom were reversed by 
higher Courts. 

Judge Adams was born at Am 
herst, N. H., October 2, 1840, his 
father being Rev. brederic Augus 
tus Adams. ‘The first seven years 
of his life were spent at Byfield, 
Mass., where his father was prin- 
cipal of Dummer Academy. In 1847 
the family came to New Jersey, 
settling in Orange, and the father 
conducted a private school there, 
which was well known in its day. 
After receiving his early edueation 
Judge Adams spent two years at 
Phillips Academy at Andover, 
Mass., and two years later, in 1858, 
was admitted to Yale College, grad- 
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uating from there with the A. B. 
degree in 1862. 

Deciding to study law he took a 
course at the Harvard Law School, 
which he completed in’ 1864, and 
the same year was admitted to the 
New York Bar. His home State of 
New Jersey, however, had greater 
attractions for him, and in 1868, 
he was admitted to the Bar here. 
live years later he was admitted as 
a counselor. 

Judge Adams soon_ built up a 
large Chaneery practice and fre- 
quently was called upon to act as 
Special and Advisory Master. In 
after years he admitted he once 
aspired to be a Vice-Chancellor. 

In 1897) Governor Griges  ap- 
pointed him to the Court of [Errors 
and Appeals, where he remained 
until 1903, when Governor Murphy 
named him a Cireuit Court Judge. 
He served three terms, being reap 
pointed by Governors Fort and 
Kdge. On January 31, 1919, he re 
tired and shortly after moved from 
Kast Orange to Hollywood, near 
Ios Angeles, Cal. Just what was 
the immediate cause of his death 
we have not seen stated. 

On October 27, 1870, he married 
Miss Ella Ning in Putnam, O. live 
children were born to them, all of 
whom are still living. 

Mr. Wittram [ARLy. 

The following memorial on the 
death of William Early was_ pre- 
pared by a Committee of the Cam- 
den County Bar Association : 

William [arly was born in the 
City of Philadelphia, in the State 
of Pennsylvania, on June 24, 1875, 
and died suddenly at Ocean City, 
New Jersey, on August 13, 1923, 
while enjoying a well-earned and 
much needed vacation. 

He was educated in the public 
schools of Philadelphia, and enter- 
ed Lafayette College, where he re- 
mained for a year or so, when, ow- 


ing to ill health, he was obliged to 
give up his studies, and he moved 
with his parents to Merchantville, 
New Jersey, where he has since 
continuously resided. He began 
the study of law with the late Judge 
Howard Carrow, continued it with 
Judge Charles V. D. Joline, was 
admitted to the Bar at the June 
Term, 1897, and was made a coun- 
sellor three years later. 

Mr. Early had an engaging man- 
ner and a charming personality, and 
his countenance always retlected 
the happy and joyous disposition of 
the man within. He was a safe 
counsellor, a careful practitioner, an 
able lawyer, a good citizen and an 
honorable gentleman, and to sum 
his life in a single sentence, he re- 
flected the great traditions of the 
New Jersey Bar. 

At the time of his death he was 
President of the Camden County 
jar Association, President of the 
Camden Society for the Prevention 
of Cruelty to Children, Solicitor for 
the County of Camden, a Special 
Master, and a teacher of a Bible 
Class of the First Methodist I¢pis- 
copal Church of Camden, and he 
was also a member of the Union 
League of Philadelphia, Camden 
Club, Sons of the Revolution and 
Merchantville Lodge of ree and 
Ace epted Masons. 

His first wife, Clara Ball Early, 
died Sept. 14, 1920, by whom he 
had two children, W. Wallace [arly 
and Miss [Elizabeth Early, who sur- 
vive him, as does also his second 
wife, Mrs. Alice Weeks Karly. 

DEAN S. RENWICK, 
Josern TH. Carr, 
D. ‘TPRUEMAN STACKHOUSE, 
Witrrep B. Worcort, 
Kimer G. VAN Name, 
VitwtamM J. Wrap. 

Mr. Howarp M. Cooper. 

Mr. Howard M. Cooper of Cam- 
den, N. J., lawyer, banker, hnis- 
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torian, was born June 24, 1844, and 
died June 29, 1923. On his father’s 
side he was a direct descendant 
of William Cooper, the progenitor 
of the Cooper family in Old Glou- 
cester County, while his ancestor 
on the maternal side was Joseph 
Kaighn, who settled at Kaighn’s 
Point, Camden, in 1697. After a 
preliminary education in the local 
schools, he entered Hlaverford Col- 
lege, firm which he graduated in 
i864. He then took up the study 
of law with the late Hon. Peter L. 
Vorhees, and was admitted to the 
Bar in 1867, receiving his counsel- 
lor’s degree three years later. 

Mr. Cooper was identified with 
the Society of Friends and took a 
keen, although uno-tentatious part 
in all of its activities. He was at 
one time President of the Security 
Trust Company and Harleigh Cem- 
etery As-oc1ation and a director of 
the West Jersey Title and Guaranty 
Company, the West Jersey Trust 
Company and the Camden National 
Bank. During his early years he 
was one of the county’s most active 
lawyers and was one of the foun- 
ders of the Camden County Bar 


\ssociation, of which Abraham 


browning was the first Dresident 
and Mr. Cooper the treasurer. At 
the death of the former, Tloward 


iif 4 

M. Cooper succeeded to the Presi- 
dency, an office which he held for 
over twenty-five years. 

On the purely educational side of 
his activities, Mr. Cooper will be 
best remembered for his untiring 
efforts to place the Camden Public 
Library on a firm footing. His his- 
torical work was largely confined 
to genealogical researches and the 
uncovering of local history. For 
this he was eminently qualified 
through his intimate knowledge 
and actual posse sion of family pa 
pers of the old Cooper and Kaighn 
families. Besides many articles on 
local historical subjects, he wrote 


several monographs on “Walham 
Cooper of Greenfield,” “John 
Cooper, the Patriot” and a concise 
account of the origin and growth of 
Camden, under the title “Plistorical 
Sketch of Camden,” which will re- 
main as a lasting tribute to his 
memory. Tle was deeply interested 
in the Camden County Historical 
Society and during the years that 
he was its President did much to 
stimulate interest in local historical 
lore. Mrs. Cooper has recently 
turned over to the Camden County 
Historical Society, in accordance 
with her husband’s often expressed 
wish, a very valuable collection of 
famuly papers, old deeds, manu- 
scripts and maps. Mr. Cooper 1s 
urvived by his widow, Mrs. Iucy 
Smyth Cooper, a daughter, Mrs. 
Iemily Johnson, and a brother and 
sister. Cc. S..B. 


Dr. THlarry EE. Riemarps. 


Dr. Harry Fdward Richards, 
an attorney of Newark, N. J.. 
died at 177 Franklin street, Bloom- 
field, on Sept..15. Tle was born in 
1853 in Newark. but always lived 
in Bloomfield. Tle was educated at 
the Newark Academy: was gradu- 
ated from Princeton Colleee in 
1873; was an Assistant in Physics 
at Stearns Institute 1877-’78; Pro- 
fessor of Natural Science in the 
German ‘Theological = Seminary, 
Newark, 1878-86 and Director of 
same thereafter. He also gradu- 
ated from the College of Physicians 
and Surgeons, New York City, as 
an M. 1). but never practiced. He 
was admitted to the N. J. Bar Feb- 
ruary, 1886, and became counsellor 
three years later. Tle practiced law 
in Newark and was at one time 
attorney for Bloomfield. Besides 
his religious and legal work he 
wrote a Sunday School Bible work. 
There survive him his wife, Helen 
I... two brothers and a sister. 
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